IN THE MATTER OF LI CENSE NO R-27212
MERCHANT MARI NER S DOCUMENTS Z- 578889- D5
AND ALL OTHER SEANMAN S DOCUMENTS
| ssued to: DONALD R QUI GLEY

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1888
DONALD R QUI GLEY

This appeal been taken in accordance with Title 46 United
States Code 239 (g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 28 May 1971, an Adm ni strative Law Judge of the
United States Coast CGuard at Houston, Texas, suspended Appellant's
seaman's docunents for six nonths on eighteen nonths' probation
upon finding himguilty of m sconduct. The specification found
proved all eges that while serving as a Radi o Operator on board SS
JAMES MKAY under authority of the docunent and |icense above
captioned, on or about 13 January 1971, Appellant:

wongfully remai ned absent formhis duties and
vessel over |eave while said vessel was in the
foreign port of Durban, South Africa, thereby
delaying the sailing of the vessel.

At the hearing, Appellant was represented by professiona
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

The Investigating Oficer introduced in evidence the
shipping articles and | og book of JAMES MKAY.

In defense, Appellant offered in evidence testinony of
Appel lant, a letter from Appellant to Master authorizing deduction
form wages, and Lykes Brothers Steanship Co. form 948, "Record of
Oficial Log Book Entry."

At the end of the hearing, The Admnistrative Law Judge
rendered a witten decision in which he concluded that the charge
and specification had been proved. He then entered an order
suspendi ng all docunents issued to Appellant for a period of six
nont hs on ei ghteen nont hs' probati on.

The entire decision was served on 7 June 1971. Appeal was



timely filed on 24 June 1971. A brief in support of Appellant's
appeal was filed 17 Septenber 1971. Although Appellant had until
12 COctober 1971 to add further to his appeal he has not done so.

FI NDI NGS OF FACT

ON 13 January 1971, Appellant was serving as a Radi o Qperator
on board SS JAMES McKAY and acting under authority of his |license
and docunent while the ship was in the port of Durban, South
Africa.

Sailing time for JAMES McKAY was posted as 2200 on 13 January
1971. Appellant did not report on board the vessel until 2302 and
was | ogged by the nmaster for expenses caused by the one hour del ay.
By letter dated 2 March 1971 Appellant authorized the master to
deduct from Appellant's wages the expense caused Lykes Brothers by
the delay in the ship's sailing tine.

BASES OF APPEAL

This appeal has been taken form the order inposed by the
Adm ni strative Law Judge. It is contended that:

1. The facts do not show that Appellant "wongfully"
remai ned absent fromthe vessel,

2. The evidence does not support the Admnistrative Law
Judge's findings of fact.

APPEARANCE: Mandel | and Wi ght, Houston, Texas
by, Arthur Mandell, Esquire

CPI NI ON
I

Appel | ant contends that the evidence does not support the
Adm ni strative Law Judge's findings of fact. The Adm nistrative
Law Judge, as the trier of facts, is the judge of credibility and
t he assigner of weight to evidence. Therefore, his findings cannot
be against the weight of evidence and will not be disturbed it
appears that the findings are not supported by substanti al
evi dence.
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The Adm nistrative Law Judge is free to accept the testinony
of a witness as true, untrue, or accurate as to one point and
untrue as to another. In this case he chose to reject
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substantially all of Appellant's testinony. However, nere
rejection of the testinony of a w tness does not establish the
opposite. There nmust be reliable and probative evidence to support
the Adm nistrative Law Judge's findings. The log entry of JAMES
McKAY dated 14 January 1971 was made in substantial conpliance with
46 U.S.C. 702. Therefore, the log entry is prima facie evidence of
the facts recited therein and constitutes substantial and probative
evi dence to support the findings.

Appel l ant contends that the facts fail to show that Appell ant

"wongfully" remained absent fromthe vessel. Failure of a seaman
to be on board a vessel at the posted sailing time is presunptively
wr ongf ul . It is not necessary for the Investigating Oficer to

allege or prove that the absence was done with a "wongful"
i ntent. The log entry of JAMES MKAY constitutes prima facie
evidence of a violation of this duty. The testinony offered by
Appel l ant in explanation of his absence was rejected.

CONCLUSI ON

The charge and specification were proved by substantial,
reliable and probative evidence and nust be affirmed. However, the
Adm ni strative Law Judge's order of eighteen nonths' probation is
excessive under the circunstances and is nodified to six nonths
suspension of Appellant's |icense and Merchant Marine Docunent
condi tioned on twelve nonths' probation.

ORDER
The order of the Adm nistrative Law Judge at Houston, Texas,

on 28 May 1971, is nodified to provide for six nonths' suspension
on twel ve nonths' probation.

The order is AFFI RVED as MODI FlI ED
C. R BENDER
Admiral, U S. Coast @uard
Commandant

Si gned at Washington, D. C, this 21st day of Septenber 1972.
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